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On June 21, 1788, the Constitution of the United
States was ratified by the ninth colony, making it the
governing document of the new country. The US
constitution does not address immigration or
immigrants and consequently a body of immigration
law has grown up to deal with the issue. Immigration,
and a legal path for immigrants to become citizens,
was, however, certainly on the mind of the founders.
The first Congress convened on March 4, 1789, and
“An act to establish an uniform Rule of
Naturalization” was passed March 26, 1790. The Act
stated that any alien being a “free white person”, who
shall have resided within the limits and under the
jurisdiction of the United States for two years may
become a citizen by making application to any common
law court of record in any one of the States,
proving to the satisfaction of the court that he is a
person of good character and taking the oath of
affirmation to support the Constitution. Children
of the applicant under the age of 21 also became
citizens.
Thus, began the legal framework of a path to
citizenship for immigrants to the United States.
Today we will follow the timeline of immigration law
from this beginning in 1790 with pauses along the
way to look at significant legal acts bearing on the
topic. Immigration is a large and complex topic,
fraught with controversy, and the attempt today
will be to present some legal highlights of our
grappling with this issue over the past two hundred
plus years. At each stop on the timeline there will be
some social, political, and economic context offered
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that influenced the immigration law enacted at that
time.
The Immigration Act of 1790, referenced above, was
repealed and replaced by a more comprehensive “Act
to establish an uniform rule of Naturalization”
dated January 29, 1795. The country was growing
and wanted to encourage citizenship among arriving
immigrants. The 1795 Act made applying for
citizenship more accessible, while setting conditions
for those wishing to enjoy the new freedom found in
the United States. The Act expanded the courts that
may take an application for citizenship to include
courts in territories to the northwest and south of
the Ohio river, lengthened the residency requirement
to five years and required the renunciation of any
and all titles of nobility. Further, no person
proscribed by any state, or who has been legally
convicted of having joined the army of Great Britain
during the late war shall be admitted a citizen
without the consent of the legislature of the state
in which such person was proscribed.
Every few years subsequent to 1795 Congress
would change some aspect of immigration law. In
1798 the residency requirement was raised to
fourteen years and then in 1802 the residency
requirement for citizenship was reduced again to five
years. The Steerage Act of 1819 required ship
captains to submit manifests to the Collector of
Customs, the Secretary of State and Congress with
information about immigrants landed in the United
States from their ship. The Act did not provide any
infrastructure or budget to enforce this
requirement on ship’s captains.
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The Immigration Act of 1864 was designed to
increase the flow of laborers to the United States
during the disruptions of the Civil War (1861–65). In
his message to Congress in December 1863,
President Abraham Lincoln urged “the expediency of
a system for the encouragement of immigration,”
noting “the great deficiency of laborers in every
field of industry, especially in agriculture and our
mines.” After much debate, Congress passed the
immigration act of 1864 on July 4, 1864, providing
for appointment by the president of a commissioner
of immigration, operating under the authority of the
secretary of state. This was the beginning of
centralized control over immigration. The Act
authorized immigrant labor contracts, up to a
maximum of one year, pledging wages against the cost
of transportation to America and also stipulated
that labor contracts made by immigrants outside of
the United States were enforceable in US courts.
The Chinese exclusion act of 1882 was a direct
consequence of large scale importation of Chinese
laborers used in construction of the first
transcontinental railroad. Prior to completion of
the transcontinental railroad in 1869, the United
States consisted of two coasts with a vast
emptiness between them. Communication between the
two coasts took weeks or months, depending on
whether you travelled overland or by ship, and was
hazardous by either method of travel. Unifying the
two coasts into one country was an urgent concern
which required faster and safer communication
across the whole country and the railroad provided
that.
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Building a railroad line that connected the United
States coast-to-coast was advocated in 1832 by Dr.
Hartwell Carver and in 1847, in the midst of the
Mexican American war, he submitted to the U.S.
Congress a "Proposal for a Charter to Build a
Railroad from Lake Michigan to the Pacific Ocean",
seeking a congressional charter to support his idea.
Congress agreed to support the idea but was
strongly divided on where the eastern terminus of
the railroad should be-in a northern or southern
city. After the southern states seceded, the Pacific
Railroad Act of 1862 was signed into law by
Abraham Lincoln on July 1, 1862. The Central
Pacific would construct the railroad in the west,
building from Sacramento, CA, east and the Union
Pacific would construct the Midwest portion,
building west from Omaha, NE. Practically all the
manual labor to construct the Central Pacific from
Sacramento, CA, to Promontory Point, Utah, where
the track from the east joined the track from the
west, was performed by Chinese immigrants. Labor
was so essential to construction and was so scarce
in the west that the Central Pacific even opened
offices in China to recruit laborers. Upon
completion of the transcontinental railroad on May
10, 1869, the United States at last had secure
internal communication between the Atlantic and
Pacific coasts, but the Chinese immigrant laborers
on the Central Pacific became unemployed and were
now competing for jobs with native born US citizens.
Subsequent to 1869, a railroad building mania
persisted in the United States until the financial
panic of 1873, which started a world-wide
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depression the likes of which was not seen again
until the 1930’s. As interest rates rose, wages were
cut, real estate values fell, banks and railroads
failed by the score and corporate profits
evaporated. A need in the country for labor turned
into a surplus of labor and immigrants, particularly
Chinese immigrants, were impacted by this change
promptly. All Asians were held to be inferior, both
mentally and physically, to people of the United
States and thus incapable of becoming productive
citizens. There had been hue and cry in the west
against the Chinese, who were characterized as “the
yellow peril”, since they had arrived to work in the
gold fields shortly after the gold rush started in
California in 1849. This uproar intensified after
completion of the transcontinental railroad and in
1882 Congress responded by passing the Chinese
Exclusion Act, which bans “skilled and unskilled
Chinese laborers” from entering the country for
ten years and explicitly denies Chinese immigrants
already in the country a path to citizenship. In 1892
the Chinese Exclusion Act is strengthened and
extends for another 10 years the ban on Chinese
becoming citizens. This exclusion of Chinese
immigrants remained codified in law until World War
II, when China was an ally of the United States.
Consider how enduring the attitude expressed in the
Chinese Exclusion Act is, by considering the lawsuits
currently progressing against Harvard and
University of North Carolina over their admission
policies, as these policies relate to Asians.
The interval on the immigration law timeline between
the Chinese exclusion Act in 1882 and our next stop
6

in1924, was a time of foment in machines, ideas,
government, and social order. During this time the
United States had virtually open borders for
migrants from western and northern Europe, while
the rest of the world was excluded because they
were not “free white men”, a requirement stipulated
in the 1795 act.
When the immigrant portal on Ellis Island opened in
1892, the depression which started in 1873 had
passed, the country was looking forward to the
1893 Columbian Exposition in Chicago and was
discussing and evaluating the science of eugenics.
Eugenics was a science devoted to improving the
human race through selective breeding and was
based on the tenet that like begets like. Imbeciles,
lunatics, and people with other mental and physical
limitations beget imbeciles, lunatics and offspring
with other mental and physical limitations. People
with these shortcomings should not be allowed to
circulate or reproduce in the general population,
which over time would reduce or eliminate these
afflictions in the United States. This plays into the
immigration debate because the science of eugenics
proved that southern Europeans, people from the
Mideast, and especially people from Asia are
mentally and physically inferior to the general
population of the United States and hence should be
denied entry to the country. Labor unions and
politicians supported by them were largely
sympathetic to this position because immigrant labor
was cheap labor and took union jobs. The owners of
factories, mills and mines were generally
unsympathetic to this viewpoint because the country
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was chronically short of labor, and they were
attracted by cheap labor from immigrants. The back
and forth between these two viewpoints, together
with the anti-immigrant eugenics argument, lasted
about 30 years in Congress, from the early 1890’s
until 1921. In the meantime, steamship lines were
transporting goods and agricultural commodities to
Europe and filling the ships with immigrants for the
return trip to the United States. By the end of
World War, I, eugenics was in full bloom as
scientific justification for anti-immigrant positions
and the Bolshevik revolution in Russia in 1917 raised
fears of armed revolution in the United States. These
fears were stoked by actions of immigrants from
Eastern Europe and Russia who were anarchists and
communists. Foreign born immigrants, as a
percentage of the United States population, was at
the highest point in the history of the country, about
14% and there was grave concern that the country
could not assimilate such a large number of people.
Several violent events in 1919 indicated the depth of
public unease. A general strike of 100,000 workers
saw the city of Seattle, WA, shut down and all
essential public services under control of the
strikers. Although the strike was peaceful, political
leaders considered it an attempt to overthrow the
government, and US Marines were sent in response
to a plea from the mayor. Race riots in several dozen
cities led to the deaths and injury of hundreds
during the summer of 1919 and there was thinking
that this might be the start of a violent revolution.
The debate in Congress over what to do about the
threats posed by immigration culminated in the
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Immigration Act of 1924, which established annual
immigration quotas based on National Origin. The
Act set Quotas for any nationality at 2% of the
number of foreign-born persons of such nationality
resident in the United States in 1890. All Asian
immigrants, except those from the Philippines, were
excluded because they were not white as stipulated
in the 1795 Act. Asians already in the country were
denied citizenship and prevented from owning land.
As testament to the fears and concerns in the United
States at the time, the Act passed with nine dissenting
votes in the Senate and scant opposition in the
House. Congress made adjustments around the
edges of the 1924 Act from time to time, particularly
in the aftermath of World War II, but National
Origins remained the governing principle of legal
immigration until 1965.
At the end of WWII the countries of western Europe
were devastated and possessed neither the will nor
means to hold the colonies which they had
accumulated around the world over the previous
centuries. This political vacuum and the desire of
native people to govern themselves led to a host of
newly independent countries in Asia and Africa.
These newly independent countries felt the national
origins basis of the Immigration Act of 1924
classified them as second-class citizens, and the
newly formed United Nations provided a forum that
gave their views significant influence. The cold war
between the United States and Russia was in full
sway and the United States stance on immigration
based on national origins in the 1924 act was an
increasingly negative influence on potential allies.
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President Harry Truman created the Commission on
Immigration and Naturalization in 1952 to hold
hearings on immigration reform. The Commission’s
report, “Whom We Shall Welcome” affirmed the
national origins basis of immigration, but
foreshadowed changes that formed the outline of
the Immigration and Nationality Act of 1965. While it
contained nods to our liberal democratic creeds
and rejected eugenics as a basis for discrimination,
foreign policy concerns dominated the report’s
arguments.
Domestic pressure within the United States was also
moving public opinion toward a shift in immigration
policy. The 1950’s and 60’s were times of struggle
over civil rights in this country, and this struggle
spilled over into the discussion of national origins
immigration restrictions which were considered
race-based. Immigration reform bills were offered in
Congress but were bottled up in committee until Rep.
Francis Walter (D-PA), chair of the House
Subcommittee on Immigration and Naturalization, died
in May, 1963
The timing of the end of the national origins quotas
was affected by the way the U.S. legislative process
works, by ethnic lobbying and by the civil rights
movement. Seismic geopolitical shifts were,
however, the major driver that created the changes
contained in the 1965 Immigration and Nationality
Act.
The 1965 Immigration and Nationality Act abolished
the national origins quota system and replaced it
with a preference system based on immigrants’ family
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relationships with U.S. citizens or legal permanent
residents and, to a lesser degree, their skills. The
law originally placed an annual cap on the number
of visas by Eastern and Western hemisphere plus a
maximum number of visas allowed by any individual
country. These caps have been adjusted and changed
from time to time and currently the total number of
legal immigrant visas allowed world wide are
675,000 per year. This total consists of 480,000
visas for family members of U.S. citizens and Legal
Permanent Residents, 140,000 visas for immigrant
employment and 55,000 visas for diversity. This cap
on immigrant visas is flexible though, because
immediate relatives of adult U.S. citizens are exempt
from the cap. Flexible cap means the number of
immediate relatives is subtracted from the 480,000
cap on family-based immigration to determine the
number of other family-based immigrants that may be
admitted in the following year. However, no fewer
than 226,000 visas for family, other than immediate
family, are available each year.
The term “immediate relative” is defined in the Act to
be a spouse, a child who is unmarried and under the
age of 21, and parents of a U.S. citizen. The family
preference system is summarized in the following
table.
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Table 1: Family-Based Immigration System
Category
Immediate
relatives

U.S.
Sponsor
U.S. Citizen
adults

Preference allocation
1.
U.S.

citizen
2A.

LPR

2B.

LPR

3.

U.S.
citizen

4.

U.S.
citizen

Relationship Numerical
Limit
Spouses,
Unlimited
unmarried
minor
children,
and parents
Unmarried
adult
children
Spouses and
minor
children
Unmarried
adult
children
Married
adult
children
Brothers
and sisters

23,400*
87,900
26,300
23,400**
65,000***

* Plus any unused visas from the 4th preference.
** Plus any unused visas from 1st and 2nd preference.
***Plus any unused visas from the all other family-based
preferences.

LPR = Legal Permanent Resident
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Immediate family immigrants have exceeded the
480,000 cap regularly, so that family preference
visas allowed outside of immediate family has been
the minimum of 226,000.
Though ratified over fifty years ago, the 1965 Act
still defines today’s legal immigration system and
continues to shape the demographics of the United
States. At the bill’s signing on October 3, 1965, Ted
Kennedy, who was the floor manager of the bill,
stated “It will not upset the ethnic mix of our
society”. This prediction, and others like it, turned
out to be far off the mark. A brief summary of how
far off the mark will be offered in the paper’s
conclusion.
Ronald Reagan was elected president in
November,1980, during a brutal bout of inflation
that typified the economic malaise during the decade
of the 1970’s. Interest rates rose to 20 percent and
the hostage crisis in Iran would continue for
another six months. There was no appreciation in the
early 1980’s of how much Russia was struggling to
respond to Reagan’s aggressive foreign policy
initiatives, but there was much domestic criticism of
the president’s policies. These were trying times and
a difficult time to focus attention on illegal
immigration.
The prospect of employment in the United States is
an economic magnet that draws aliens into the
country illegally. Resources to enforce
Immigration laws have not kept pace with the appetite
for immigrant labor and many of the aliens who
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entered the country for seasonal agricultural
work remained in the U.S. when their seasonal
employment ended. Many of them were able to find
work in other industries, which left a vacancy in the
agricultural labor pool to be filled with new aliens.
Control of illegal immigration was not addressed in
the immigration and nationality act of 1965, but
reform of the law relating to illegal immigration had
been under consideration since the early 1970’s.
The Immigration Reform and Control Act of 1986
was crafted to address this issue and contained
three major elements. The first element was
employer sanctions, which has always been the
legislative remedy for illegal aliens working in the
country, and that remedy was continued in the 1986
act. An effective worker verification program
would be implemented to ensure that only legal
workers were hired, and employers found violating
the law would be subject to fines and jail time. The
second element of the 1986 Act was a one-time
amnesty which would provide a path to legal
residence and potential citizenship for immigrants
who met certain conditions and the third element
was expanding the h-2 visa program to provide
additional itinerant labor, principally to supply the
demand from agriculture.
It was estimated during debate on the 1986 Act that
there were 2 million illegal immigrants in the
country, some of whom had been in the country since
childhood. In the aftermath of the 1986 Act, nearly
3 million illegal immigrants were legalized through
the amnesty program.
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Congress made adjustments to legal immigration in
the Immigration Act of 1990, with the primary focus
being the numerical limits and preference system
which regulate permanent legal immigration. The
changes included an increase in total immigration to
a permanent annual level of approximately 700,000
from the previous 675,000. It established a three
track preference system for family sponsored,
employment based, and diversity immigrants and
amended the work related nonimmigrant categories
for temporary admission. In response to criticism of
employer sanctions, the 1990 Act expanded the antidiscrimination provisions of the 1986 Act and
increased employer penalties for unlawful
discrimination.
Congress again addressed illegal immigration in the
Illegal Immigration Reform and Immigrant
Responsibility Act of 1996, which contains
provisions for more Border Patrol agents and more
investigators to pursue employer sanctions
violations, document fraud, and visa overstays. It
limited judicial review of deportation in some cases,
provided funds for fingerprinting of all illegal and
criminal aliens apprehended nationwide, plus
numerous other provisions to deal with illegal
immigration.
A current reading of the newspaper would confirm
that the Immigration Reform and Control Act of
1986, as well as the Illegal Immigration Reform Act
of 1996 and other laws enacted in the interim, have
failed to control illegal immigration. Illegal
immigration is an expanding challenge to the rule of
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law and national sovereignty which shows no sign of
abating.

the 1965 Immigration and Nationality Act, whose
family unity principle still governs legal immigration,
has been in place over fifty years. How has the
ethnic make-up of the United States population
changed since 1965?
Prior to 1965 immigration flows were almost
entirely European, while flows since 1965 have been
more than half Latin American and one quarter
Asian. Whites of European descent comprised 84
percent of the U.S. population in 1965, while
Hispanics accounted for 4 percent and Asians for
less than 1 percent. After 50 years under the 1965
Act, 62 percent of the U,S, population is white, 18
percent is Hispanic and 6 percent Asian. With no
change to current law the Pew Trust projects that
by 2065 46 percent of the U.S. population will be
white, 24 percent will be Hispanic and 14 percent
Asian.
New lawful permanent residents (green card
holders) rose from 297,000 in 1965 to an average of
about one million each year since the mid 2000’s. The
foreign-born population has risen from 9.6 million in
1965 to 45 million in 2015. Foreign born immigrants
accounted for 5 percent of the U.S. population in
1965 and comprise 14 per cent in 2015; a higher
percentage of the U.S. population than in 1924 when
national origin quotas were enacted.
That summarizes the situation under current law.
Thank you.
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